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Jose Joaquin Gutierrez petitions for review of the Board of Immigration

Appeals order dismissing his appeal from the Immigration Judge’s order denying
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his application for cancellation of removal or voluntary departure. We deny the
petition.

We rgject Gutierrez' sfirst claim that the |J abused its discretion by refusing
to grant a continuance to allow his newly retained counsel time to prepare for the
proceedings. The 1J may grant a continuance for “good cause shown.” Bairesv.
INS, 856 F.2d 89, 91 (9th Cir. 1988) (citation omitted). Gutierrez failed to make
that showing. He had ample time to prepare for the hearing date because he had
already been granted two continuances over afive month period. Furthermore,
there was uncontested evidence that the new request for further delay was a result
of petitioner not hiring his new attorney until the morning of his hearing. Seeid. at
92-93 (noting that the number and length of previous delays, as well asthe
petitioner’ s own unreasonable conduct support an | J srefusal to grant a
continuance).

Moreover, Gutierrez must also establish that he was prejudiced by the IJ s
ruling. Seeid. at 93. He has failed to do so. He has presented no evidence, either to
the BIA or here on appeal, in support of his claim that he remains eligible for
cancellation of removal or voluntary departure despite admitting to the 1J that he
has four criminal convictions. He has not submitted his criminal record to rebut his

admission that he had two controlled substance convictions in the five years prior



to the hearing making him statutorily ineligible for relief. Se.e 8 U.S.C. §
1101(f)(3); Rojas-Garcia v. Ashcroft, 339 F.3d 814, 827 (9th Cir. 2003) (“Not only
has [petitioner] utterly failed to meet his burden of proof affirmatively to establish
good moral character, but also he has in no way challenged the evidence presented
by the government as to hisinvolvement in a negotiation of adrug sale of five
kilos of cocaine, which, if true, refutes a claim for good moral character.”). Neither
has he alleged that he can present a primafacie case for cancellation of removal. In
short, Gutierrez “has not proferred any new evidence which he believes counsel
would have discovered and properly presented at the hearing,” and no additional
amount of preparation would have changed the outcome of the proceedings. Vides-
Videsv. INS, 783 F.2d 1463, 1470 (9th Cir. 1986).

Because he is unable to establish prejudice, Gutierrez’' s second claim that the
|J srefusal to grant a continuance violated his Fifth Amendment due process right
to afull and fair hearing must also fail.* Lopez-Umanzor v. Gonzalez, 405 F.3d
1049, 1058 (9th Cir. 2005) (“For usto grant the petition for review on due process

grounds, Petitioner must show prejudice, which means that the outcome of the

! Since Gutierrez has failed to establish prejudice we need not decide
whether the petitioner has aliberty interest in discretionary relief, or whether the
|J s conduct was a denial of petitioner’s due process rights. See Bazuaye v. INS, 79
F.3d 118, 120 (9th Cir. 1996).



proceeding may have been affected by the alleged violation.”) (internal quotation
marks and citation omitted).

PETITION DENIED.



